IN THE UNI TED STATES DI STRI CT COURT
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676; and GERALD J. MORSE, JR

MEMORANDUM

DUBA S, J. June 4, 1997
This matter is before the Court on the Mtion of
Def endants, Health and Welfare Fund of the Phil adel phi a Bakery
Enpl oyers and Food Driver Salesnmen's Union Local No. 463 and
Teansters Local Union No. 676 ("Health and Welfare Fund") and
Gerald J. Mrse, Jr., to Strike and to Dismss or, in the
Alternative, for Summary Judgnment ("Motion to Dismiss”). 1In the
Conplaint plaintiffs assert federal clainms under the Enployee
Retirement I nconme Security Act ("ERI SA") and under federal comon
| aw for fraud arising under ERISA, as well as state | aw cl ains for
breach of contract, breach of the Pennsylvania Unfair Trade
Practi ces and Consuner Protection Law, 73 Pa.Stat.Ann. 8 2-201 et
seq. , and bad faith under 42 Pa.Stat.Ann. § 8371.

The Court has jurisdiction over plaintiffs' federal



clainms under 28 U.S.C. 8§ 1331 and over their state clains under 28
U S.C § 1367(a).

The parties have previously stipulated to the dism ssal
w thout prejudice of a third defendant, Pension Fund of the
Phi | adel phi a Bakery Enployers and Food Driver Salesnen's Union
Local No. 463 and Teansters Local Union No. 676 ("Pension Fund"),
and plaintiffs' clains for breach of contract and breach of the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law.
Stipulation for Dism ssal Wthout Prejudice (Docunent No. 7, filed
May 6, 1997). Def endants now argue that 1) plaintiffs' ERISA
clains are noot, 2) plaintiffs may not assert a claimfor federal
common |law fraud arising under ERISA in the instant case,
plaintiffs are not entitled to relief under 8 502(a)(3) of ERI SA
3) 29 U.S.C. 8§ 1132(a)(3), and 4) plaintiffs' state law claimfor
bad faith is preenpted. Furthernore, defendants contend that if
plaintiffs' ERI SA clains are not dism ssed they should be tried
non-jury. Inthe alternative defendants argue they are entitledto
sumary j udgnent.

For the foll ow ng reasons, the Motionto Dismss wll be
granted in part and denied in part, the Mtion to Strike
Plaintiffs' Jury Demand wi || be granted, and the Al ternative Mtion
for Summary Judgnent will not be considered at this tinme and
instead wll be denied as premature. I ssues raised in the
Al ternative Mtion for Summary Judgnent may be presented at the

concl usion of discovery by simlar notion or at trial.



| . BACKGROUND'

Plaintiff Robert Kuestner is a nmenber of the Food Driver
Sal esnmen’s Union Local No. 463 ("Union"). As a nenber of the Union
he was covered by defendant Health and Wl fare Fund of the
Phi | adel phi a Bakery Enployers and Food Driver Salesnen's Union
Local No. 463 and Teanmsters Union Local No. 676 ("Health and
Wel fare Fund") at all tines relevant to this lawsuit. The Health
and Welfare Fund is an enpl oynent health benefit plan. Plaintiff
Mari e Kuestner ("plaintiff-wife") is Robert Kuestner's wfe. She
suffers fromnultiple sclerosis and was al so covered by the Heal th
and Welfare Fund at all relevant tines.

In 1994, plaintiffs requested coverage for Betaseron
therapy for plaintiff-w fe under the prescription drug benefit plan
("PDP"). She was deni ed coverage for Betaseron under the PDP, but
was grant ed coverage under the Maj or Medical Plan ("MW"). The MW
has a lifetime benefit cap of two-hundred thousand dollars
($200, 000) per illness. Coverage under the PDP was deni ed on the
ground that injectable drugs were not covered by the PDP
Moreover, plaintiffs were told that they could not appeal the
deni al because the Board of Trustees had made a final decision.
Plaintiffs deci ded they needed to preserve their remaining lifetine
benefits for plaintiff-wfe's future treatnent so they chose not to

reduce those benefits by purchasing Betaseron under the MVP.

! The facts are based upon plaintiffs' allegations in the
Conplaint. See infra, Part Il.A (discussing paraneters for
consi deration of a Motion to Disnmss for Failure to State a daim
Upon Which Relief Can Be G anted).
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In 1997, plaintiffs requested PDP coverage for Avonex
therapy for plaintiff-wife. Coverage was again denied under the
PDP. Again, plaintiffs were told that the denial was based upon
the fact that injectables were not covered by the PDP, and that
they coul d not appeal the Board of Trustees' final decision.

Plaintiffs all ege that injectables were, at all rel evant
times, covered by the PDP. They further allege that they were
deni ed PDP coverage in both instances because defendants realized
that if coverage was "switched" to the MW, defendant Heal th and
Wel fare Fund woul d save tens of thousands, if not hundreds of
t housands, of dollars of prescription drug expense because the
coverage would belimted by thelifetine cap. Finally, plaintiffs
al l ege that defendant Morse was the masterm nd of this schene.

Plaintiffs request the following relief: 1) declaratory
relief that Betaseron, Avonex, and simlar injectable drugs are
covered under the PDP; 2) conpensatory damages and interest in
excess of $30,000 for benefits which should have been paid, but
were not paid, fromMwy 1994 to date; 3) conpensatory danages for
pai n, suffering, and enotional distress suffered by plaintiff-wfe
as aresult of the | oss of Betaseron therapy fromMy, 1994 t hr ough
January, 1997; 4) treble damages under the Pennsylvania Unfair
Conpetition and Consuner Protection Act; 5) punitive damages;

6) costs and attorney's fees; 7) such other relief as the Court may

permt.



1. STANDARD OF REVI EW

The Motion to Dism ss is based on 1) the alleged failure
of plaintiffs to state a clai mupon which relief can be granted
under Federal Rule of Civil Procedure 12(b)(6) and 2) the all eged
nmoot ness of plaintiffs' clains under Federal Rule of G vil

Procedure 12(b)(1).

A. Motion To Dismss For Failure To State A C ai m Upon
Whi ch Relief Can Be Granted Pursuant To Federal Rule
O CGvil Procedure 12(b)(6)
I n considering a notion to di smss under Federal Rul e of
Cvil Procedure 12(b)(6), the Court nmay not consider anything

outside the all egations of the Conplaint. Ransomv. Marrazzo, 848

F.2d 398, 401 (3d Cr. 1988). Furthernore, the Court nust "accept
all factual allegations in the Conplaint as true and give the
pl eader the benefit of all reasonabl e inferences that can be fairly

drawn therefrom™"™ Ditri v. Coldwell Banker, 954 F.2d 869, 871 (3d

Cr. 1992) (citation omtted). "However, [the Court is] not
required to accept |egal conclusions either alleged or inferred
fromthe pleaded facts.” 1d. (citation omtted). The question
before the Court is not whether plaintiffswll ultimtely prevail,
but whether they can support their claim by proving any set of

facts that would entitle themto relief. See H shon v. King &

Spal di ng, 467 U. S. 69, 73 (1984); Conley v. G bson, 355 U S 41,

45- 46 (1957).



B. Mbtion To Dism ss For Mot ness Pursuant To
Federal Rule O G vil Procedure 12(b) (1)

Def endant s argue t hat because t hey have provi ded cover age
for Avonex under the PDP, plaintiffs' have received all of benefits
to which they are entitled and their clains for declaratory relief
are noot and should be dism ssed. Mtion to Disnmss, at 6. Any
such di sm ssal woul d be pursuant to Federal Rule of Civil Procedure
12(b) (1), which allows a defendant to file a notion to dismss
based on | ack of jurisdiction over the subject matter of a pending

| awsuit. See Daly v. Wgen, No. Gv. A 93-3139, 1994 W 35003, *1

n.3 (E.D. Pa. Feb. 7, 1994) (analyzing a notion putatively nade
pursuant to Fed.R Gv.P. 12(b)(6) as having been nmde under
Fed. R Civ. P. 12(b)(1) because "the issue of nootness is
jurisdictional and relates to the very power of the Court to hear
[a] case").

Attacks on subject nmatter jurisdiction nay take two
forms. First, a defendant may contend that jurisdiction was not
properly pled (a "facial" attack). Second, a defendant may cont end
that jurisdiction does not actually exist in a particular case (a

"factual " attack). See Young v. Francis, 820 F.Supp. 940, 943

(E.D. Pa. 1993) (discussing the two types of attacks). Defendants
in the instant case make a factual attack. In determning the
nmerits of such an attack, the court may consider affidavits and

ot her rel evant evidence outside the pleadings. Beradi v. Swanson

Menorial Lodge No. 48 of Fraternal order of Police, 920 F.2d 198,

200 (3d Cir. 1990). The burden of proof on this issue is placed on



plaintiffs. Lattanzio v. Security Nat'l Bank, 825 F. Supp. 86, 88

(E.D. Pa. 1993).

C. Defendants' Mdtion For Summary Judgnent |s Premature

Def endants state that "[t]o the extent the Court relies
[ on] docunents not referred toin or attached to the Conplaint, the
Court may treat the Rule 12(b)(6) portion of this notion as one for
summary judgnent under Rule 56." Motion to Dismss, at 6 n.3
(citing Fed.R Gv.P. 12(b)(6)). They ask that the Court do so
wher ever necessary. Plaintiffs argue throughout their Menorandum
of Law in Opposition to Defendants' Mdttion to Dismss, or in the
Al ternative, for Summary Judgnent ("Plaintiffs' Menorandumof Law')
that because they have yet to conduct discovery a notion for
summary judgnment is premature and that the Court should not permt
conversion of defendants' Mdtion to Dismss into a Mtion for
Sunmmary Judgnent .

A district court has the discretion to act in the manner
suggest ed by defendants. Fed.R Cv.P. 12(b)(6). "This discretion
generally will be exercised on the basis of a determ nation of
whet her or not the proffered material, and the resulting conversi on
formthe Rule 12(b)(6) to the Rule 56 procedure, is likely to
facilitate the disposition of the action.” 5A Charles Al an Wi ght
& Kenneth A. Graham Jr., Federal Practice and Procedure 8 1366 (2d
ed. 1990). Conversion may be inproper when the notion to dismss
is filed before discovery begins or duringits early stages. Owens

V. Hahnemann University, Cv. A No. 94-4654, 1995 W. 392516, at *2
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(E.D. Pa. June 27, 1995) (citing Brennan v. National Tel ephone

Directory Corp., 850 F.Supp. 331, 335 (E.D. Pa. 1994)).

The Court will not exerciseits discretionto convert the
Motion to Dismss into a Motion for Summary Judgnent because 1) the
Motion was filed before discovery began and 2) those exhibits
outside of the pleadings that have been provided wll not
"facilitate the disposition of the action" at this tine. o
course, the noving defendant, Health and Welfare Fund, may file
anot her Mdtion for Summary Judgnent after conpletion of discovery

as set forth in the Court's Scheduling Order of May 20, 1997.

[11. DI SCUSSI ON

A. Positions O The Parties

Def endants argue that plaintiff-wife has been provided
coverage for Avonex under the PDP and that plaintiffs' declaratory
judgnent clains are therefore noot and the Court does not have
jurisdiction over plaintiffs' declaratory judgnent clains.
Plaintiffs contend that their clains are not nopot because
plaintiff-w fe was not granted coverage for Betaseron under the PDP
in 1994. Moreover, they argue that they are entitled to danmages in
the sum of $10,000 per year for each of the three years that

plaintiff-w fe was without Betaseron.? They al so mai ntain that the

2 Plaintiffs do not set forth in their Conplaint the
sections of ERI SA on which they base their clains. However, it
is apparent fromplaintiffs' Menorandum of Law that the clains
are based upon 88 502(a)(1)(B) and 502(a)(3). The Court wll
anal yze plaintiffs claims with respect to each of those sections.
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instant case is not noot to the extent that they are entitled to
attorney's fees and costs because def endant Heal t h and Wl fare Fund
di d not provide coverage for Avonex under the PDP until after this

suit was instituted.

B. Restitutionary Danages Are Not Avail abl e

In general, ERISA plaintiffs do not have a right to
conpensatory or punitive damages. Plaintiffs recognize that rule
of law, arguing that the damages requested in the instant case are
not conpensatory or punitive in nature, but rather "represent the
n3

value of the 'bargain' between the participant and the plan

Plaintiffs' Menorandum of Law, at 8. Thus, they label their

® The Court notes that in addition to conpensation for the
val ue of the Betaseron, plaintiffs request, in the ad dammum
cl ause of the Conpl aint, "[c]conpensatory damages for any
deterioration in Ms. Kuestner's nedical condition suffered by
the | oss of Betaseron therapy . . " That claimis not
mentioned in the body of the Cbnplalnt nor do plaintiffs cite
any authority in support of their claimfor such damages.

To the extent plaintiffs' assert such a clai munder

ERI SA, the Court concludes that the danmages sought are
conpensatory in nature and are therefore unavail abl e under ERI SA
Plaintiffs "had the option of obtaining an injunction or a
decl aratory judgnent [so plaintiff-wife could] receive the
[ Bet aseron] treatnment during the tinme that it woul d have
benefitted her." Durhamv. Health Net, No. C 94-3575 MHP, 1995
WL 429252, at *3 (N.D. Cal. June 22, 1995), aff'd 108 F.3d 337
(9th Cr. 1997) (table). Now that the treatnent period has
passed she is not entitled to conpensation for any deterioration
that may have resulted. See id. at *3 ("Now that she is no
| onger a candidate for the treatnent . . she does not have
| egal recourse under section 502(a)(1)(B) [of ERISA]."). To the
extent that plaintiffs' deterioration cIa|n1|s prenlsed on state
| aw, the Court concludes that such a claim"relates to" the
deni al of benefits and is therefore preenpted under 29 U S.C. 8§
1144(a). See Pilot Life Ins. Co. v. Dedeaux, 481 U. S. 41, 47-49
(1987) (anal yzing ERI SA preenption in general) infra, Part
L1l




requested relief "restitutionary damages.” 1d. In support of
their claim plaintiffs cite two Third G rcuit cases which they
argue stand for the proposition that restitutionary noney damages
are available in alawsuit against a fiduciary under 8§ 502(a)(3) of

ERISA, In re Unisys Corp., 57 F.3d 1255, 1261-62 (3d G r. 1995),

cert. denied sub nom, Unisys Corp. v. Pickering, 116 S. C. 1316

(1996) and Pickering v. Unisys Corp., 116 S.Ct 1316 (1996), and
Curcio v. John Hancock Miutual Life Ins. Co., 33 F.3d 226 (3d Cr.

1994). Defendants contend that the damages requested by plaintiffs
are actual ly conpensatory danages and are not available in this
case.

So far as plaintiffs' clains arise under 8§ 502(a)(1)(B)
of ERISA, 29 U S.C. § 1132(a)(1)(B),* it is beyond dispute that
they are not entitled to conpensatory or punitive danages.

Massachusetts Mut. Life Ins. Co. v. Russell, 473 U S. 134, 145-48

(construing the limts of recovery under 8§ 502(a)(1l)(B), and
stating that in the "Liability for Breach of Fiduciary Duty"
provision of ERISA, 8 409(a), 29 U.S.C. § 1109(a), "Congress did
not provide, and did not intend the judiciary to inply, a cause of
action for extra-contractual danages caused by i nproper or untinely
processi ng of benefit clains.”). And, it is exactly such danmages

that plaintiffs seek.

* Section 502(a)(1)(B) provides: "A civil action may be
brought by a participant or beneficiary to recover benefits due
to himunder the terns of his plan, to enforce his rights under
the terns of the plan, or to clarify his rights to future
benefits under the ternms of the plan.” 29 U S.C 8§
1132(a) (1) (B).
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The fact that the conpensation requested by plaintiffsis
the nonetary value of the Betaseron plaintiff-wife did not take
because PDP coverage of the drug was deni ed does not convert the
damages claiminto a claimfor restitution. Nor does the fact that
plaintiffs have | abel ed t heir request as one for restitution change
its true nature as a request for conpensation. The futility of
plaintiffs' attenpt to recharacterize their claimfor conpensatory
damages as restitution is evidenced by the fact that they request,

in the Conplaint, "Conpensatory danmages in excess of $30,000 for

benefits which shoul d have been paid, but were not paid, from May
1994 t hrough the current date." Conplaint, at 9 (enphasis added).
Such conpensation is sinply not avail able under § 502(a)(1)(B).
The remedy provided for inproper adm nistration of a nedical plan
governed by ERISA is not conpensation for the value of the
treatnment or nedication denied, but rather equitable relief
requiring the proper adm nistration of such a plan.

Mor eover, the Court concludes that plaintiffs have not
stated a claimfor "restitutionary danmages" under 8§ 502(a)(3) of
ERI SA.®> Since 1993, the Third CGircuit has recogni zed that | awsuits
for individualized equitable relief for breach of fiduciary

obligations are proper, in certain circunstances, under

> Section 502(a)(3) provides: "A civil action may be brought
by a participant, beneficiary, or fiduciary (A to enjoin any act
or practice which violates any provision of this subchapter or
the terns of the plan, or (B) to obtain other appropriate
equitable relief (i) to redress such violations or (ii) to
enforce any provisions of this subchapter or the terns of the
plan.” 29 U S.C. 8§ 1132(a)(3).

11



8§ 502(a)(3). See Bixler v. Central Pennsylvania Teansters Health

and Welfare Fund, 12 F.3d 1292 (3d Cr. 1993). The Suprene Court

reached t he sane conclusionin Varity Corp. v. Howe, 116 S.Ct. 1065

(Mar. 19, 1996), decided in 1996. In Varity Corp. the Suprene

Court enphasized that 8 502(a)(3) only authorizes "appropriate"

equitable relief. 1d. at 1079. The Varity Corp. court noted that

because of the "appropriateness” limtationontherelief available
under 8 502(a)(3), it "should [be] expect[ed] that where Congress
el sewhere provided adequate relief for a beneficiary's injury,
therewill |likely be no need for further equitable relief, in which
case such relief [that avail abl e under § 502(a)(3)] normally woul d
not be 'appropriate.'" Id. (citation omtted). |In concluding in

Varity Corp. that relief was avail abl e under 8 502(a)(3), the Court

stated that such relief was "appropri ate" because the plaintiffsin
t hat case could not proceed under any other section of ERISA and
woul d therefore be without any renedy if 88 502(a)(3) relief was

denied. |d.; see Reamv. Frey, 107 F. 3d 147, 152-53 (3d G r. 1997)

(citing Varity Corp., 116 S.Ct. at 1079, and noting the limted

availability of individualized relief under 8 502(a)(3)); see al so

Mertens v. Hewitt Associates, 508 U S. 248, 256-258 & n.8 (1993)

(concluding that conpensatory and punitive danages are not
avai | abl e under § 502(a)(3)).

In the instant case, plaintiffs have avail able a renedy
ot her than that provided by § 502(a)(3), and they have sought such
relief--a declaratory judgnment under § 502(a)(1)(B) recognizing

plaintiff-wife's right to have injectable drugs, including
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Bet aseron, covered by the PDP. See infra, Part I11.C 1. Moreover,
plaintiffs could have sought such a declaratory judgnent at any
time after Betaseron coverage under the PDP was refused. Because
plaintiffs have always had, and continue to have, a sufficient
equi tabl e renedy under 8 502(a)(1)(B), they are not entitled to
what they |abel as "restitutionary damages."

Accordingly, the Court wll grant defendants' Mdtion to
Dismss with respect to plaintiffs' claim for "restitutionary

damages. "

C. Moot ness

Article Il of the Constitution of the United States
provides that a federal court may exercise jurisdiction only where
there is an actual case or controversy to be decided. See, e.q.,

&olden v. Zwickler, 394 U S. 103, 108 (1969). A case is noot when

the i ssues are no longer live or a plaintiff can no | onger benefit

from the relief requested. Murphy v. Hunt, 455 U. S. 478, 481

(1982); Daly v. GC. Wagen, No. Gv. A 93-3139, 1994 W 35003, *1

(E.D. Pa. Feb. 7, 1994). The Third G rcuit has noted that "there

IS no precise test for ascertaining with precision whether a

particular claim has beconme noot. . . . Such a determ nation
therefore beconmes an intensely factual inquiry, . . . guided
primarily by pragmatic considerations.” [nternational Broth. of

Boil ermakers v. Kelly, 815 F.2d 912, 915 (3d G r. 1987) (citations

and quotations omtted). |In undertaking such an inquiry, a court

must consider that "'[t]he central question of all nootness

13



probl ens i s whet her changes in circunstances that prevail ed at the
beginning of the litigation have forestalled any occasion for

nmeani ngful relief."" 1d. (quoting Jersey Central Power and Light

Co. v. State of New Jersey, 772 F.2d 35, 39 (3d Cr. 1985))

(further citation omtted). Moreover, because this portion of the
Motion to Dismss is brought under Federal Rule of Civil Procedure
12(b) (1), the Court can and will |ook beyond the Conplaint in
answering that question. See supra, Part |.B

1. Betaseron Related C ains

Al though the Court concludes that plaintiffs fail to
state a claimfor the recovery of "restitutionary damages" ari sing
fromthe deni al of PDP coverage under 88 502(a)(1)(B) or 502(a)(3),
their claimfor declaratory relief under 8 502(a)(1)(B) is not noot
wWith respect to Betaseron. There is sone evidence that because
plaintiff-wife has been granted coverage for Avonex under the PDP
she no | onger needs PDP coverage for Betaseron or other injectable
drugs. Mdtion to Dismss, at Exhibits A&B. |[If that is in fact
true, her claim may be noot. However, that evidence is
insufficient todeterm ne conclusively whether plaintiff-wifestill
needs coverage of Betaseron or other injectable drugs under the
PDP. Thus, plaintiffs claimis not noot.

Accordingly, the Court will deny the Mdtion to D smss
wi th respect to plaintiffs' request for a declaration as to whet her
Bet aseron and other injectable drugs are covered under the PDP
However, that denial is without prejudice to defendants' right to

raise this issue by Motion for Summary Judgnent after conpl etion of

14



di scovery.
2. Avonex Related C ains

The parties agree that Avonex has been nade available to
plaintiff-wife under the PDP, obviating the need for a judgnent
declaring that Avonex nust be nmade available under the PDP.
Plaintiffs request no other relief with respect to Avonex. Thus,
the only relief that the Court nmay provide with respect to Avonex
is no longer necessary and the Court concludes that the Avonex
claimis noot.

The parties do not agree as to when Avonex was nade
avai | abl e. Al though that fact is irrelevant to the nootness
inquiry with respect to plaintiffs' request for declaratory
judgnent, it is the determning factor inthe Court's inquiry asto
whet her plaintiffs' claimfor attorney's fees and costs arising
from the request for an Avonex-related declaratory judgnent is
noot. There is evidence to support each party's allegation with
respect to whether Avonex was nmade avail able before or after the
instant lawsuit was filed. |f Avonex was made avail abl e before t he
filing of this lawsuit, plaintiffs are not entitled to attorney's
fees and costs. However, if that nedicati on was not nmade avail abl e
until after the filing of this case, plaintiffs mght be entitled
to be declared the de facto prevailing party and awarded costs and

attorney's fees. See Murphy v. Enployee Pension Plan of the

Fidelity Mutual Life Ins. Co., No. Gv. A 92-6483, 1993 W 235468

*2, 5 (E.D. Pa. June 28, 1993) (concluding that an ERI SA plaintiff

may qualify as a prevailing party even if the lawsuit settles or
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the case is nmade nobot by a defendant's voluntary grant of the

relief requested) (citations omtted), vacated on other grounds

Nos. 93-1186 & 93-1639, slip op. (3d Cr. Dec. 13, 1993)
(consol i dat ed appeal s); Petro v. Flintkote Co., 633 F. Supp. 10, 11-

12 (N.D. Onio 1986). Thus, plaintiffs' claimfor attorney's fees

with respect to the Avonex claimis not noot.

D. Preenption

Def endants argue that Counts Il through V of plaintiffs’
Conplaint are state law clains that are preenpted by ERISA. The
parties have stipulated to the di sm ssal w thout prejudi ce of Count
Il (Breach of Contract) and Count |1V (Breach of the Pennsyl vani a
Unfair Trade Practices and Consunmer Practices Law). Stipulation
for Dism ssal Wthout Prejudice. Therefore, the Court need only
determ ne whether Count 11l (Fraud) and Count V (Bad Faith) are
pr eenpt ed.

Plaintiffs assert in their Conpliant that the PDP is an
ERI SA plan. Complaint, Y 3, 35. Defendants argue that because
Counts |1l and V nake allegations with respect to the PDP, those
counts "relate to" an enpl oyee benefit plan governed by ERI SA and
are preenpted under 8 514(a) of ERISA 29 U.S.C. § 1144(a). Mdtion
to Dismss, at 10 (citing Conplaint, 911 41, 44, 50, 53).
Defendants cite a |litany of cases that it argues support
preenption. Mtion to Dismss, at 10-12. Plaintiffs argue that
their clainms are not preenpted for several reasons, each of which

i s addressed bel ow.

16



1. Count 11l (Fraud) |Is Preenpted By ERI SA
Plaintiffs argue that Congress has authorized the
devel opnment of federal common | aw under ERISA. Citing Ferry v.
Mutual Life Ins. Co. of New York, 868 F. Supp. 764 (WD. Pa. 1994),

and a nunber of Third Crcuit cases cited therein, plaintiffs
contend that a claimfor fraud is part of that comon | aw, and t hat
Count I1l of their Conplaint is therefore not preenpted.

In Ferry, the district court concluded "that the [Carl]

Coltervahn [Dairy, Inc. v. Teansters and Enpl oyers Pension Fund,

847 F.2d 113 (3d G r. 1988)] decision requires recognition of the
plaintiffs' fraud clains.” Ferry, 868 F.Supp. at 775. Al though

Col teryahn i nvol ved an acti on under the Mul ti-Enpl oyer Pension Pl an

Amendnents Act ("MPPAA"), 29 U S.C. 88 1381-1453 (1982), the Ferry

court concluded that the rationale articulated by the Colteryahn

court was not limted to nulti-enployer funds. Ferry, 868 F. Supp.
at 775.

Assum ng arguendo that thereis alimted federal common
| aw fraud cause of action, the Court concludes that plaintiffs
all eged fraud clains do not fall within any such cause of action.
In so ruling, the Court takes no position of the nerits of the
Ferry decision. Rather, the Court concludes only that there is no
merit in plaintiffs' contention that the logic underlying Ferry
requires recognition of that cause of action in this case.

Ferry relied primarily on Judge Becker's statenents in

Col teryahn that "as a general rule, a party should not be all owed

to profit fromits wongs. . . . [T]lhis rule is particularly
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apposite when dealing with federally regul ated pension plans[,]"
Colteryahn, 847 F.2d at 121 (quoting Reuther v. Trustees of

Trucki ng Enpl oyees Wl fare Fund, 575 F. 2d 1074, 1078 (3d Cr. 1978)
(footnote omtted and enphasi s added)), and that "[r]ecognizing a
fraud claimin favor of the plaintiffs will serve to protect the
enpl oyee benefit funds and, therefore, further the goal of
protecting the participants' interests.” Ferry, 868 F.Supp. at
775. Neither of those rationales applies in the instant case.
First, the ERISA plan in question is a nedical plan, not
a pension plan. The focus of a pension plan is financial and the
only renmedy that can nake a defrauded plaintiff whole may be the
repl acenent of the funds he invested in the plan. On the other
hand, the focus of a court attenpting to renedy the inproper
adm ni stration of a nedical plan should be ensuring that the plan
provides for a plaintiff's nedical needs. Refunding the val ue of
the nedical services allegedly denied is not necessary to

effectuate the pur pose of the plan.

Second, as the Ferry opinion noted, the Colteryahn court

pl aced significant enphasis wupon the fact that had it not
recogni zed a federal conmmon | aw cause of action for fraud arising
under ERISA, the plaintiffs would have been w thout a renedy.

Ferry, 868 F.Supp at 774 (citing Colteryahn, 847 F.2d at 121).°

® The fact that the Colteryahn plaintiffs would have been
W t hout a renedy, not why they would have been so situated, was
the inportant factor in the Colteryahn court's decision to inply
a federal comon | aw cause of action in that case. The
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Here, 8 502(a)(1)(B) provides a renedy for the alleged wong,
obviating the need for an inplied cause of action.

Third, plaintiffs maintain that the alleged fraud was
commtted because the Board of Trustees "realized if they
'switched' coverage fromthe Drug Plan to the Major Medical Plan
the [Health and Wlfare] Plan would be able to save tens of
t housands, if not hundreds of thousands, of dollars of prescription
drug expense . . . ." Conplaint, § 22 (enphasis added). That is,
the alleged fraud was supposedly designed to maximze the funds
avail able to the Health and Welfare Fund. Thus, recognizing a
fraud claimin the instant case is not necessary to protect the
enpl oyee benefit funds or to protect plaintiffs' rights, which are
sufficiently protected under 8 502(a)(1l)(b) without inplying a
federal common | aw action for fraud.

In sum there is no need to inply a federal comon | aw
fraud claimin the instant case because ERI SA al ready provides an
adequate renedy for the alleged wong. Accordingly, defendants’

Motion to Dismiss Count 111 will be granted. ’

expl anation as to why those plaintiffs would have been w thout a
remedy is somewhat conplex and only relevant to cases arising
under the MPPAA. Therefore, the Court sees no need to discuss

t hat explanation in this case.

" Plaintiffs do not contend that they have set forth a state
law fraud claim No such claimcould be set forth because the
all eged fraud clearly "relates to" the denial of benefits and is
therefore preenpted under 8§ 514(a) of ERISA if brought as a state
law claim 29 U. S.C. § 1144(a); See Pilot Life Ins. Co. v.
Dedeaux, 481 U. S. 41, 47-49 (1987) (di scussi ng ERI SA preenption
in general) Davi di an v. Southern California Meat Cutters Uni on,
859 F. 2d 134, 135 (9th G r. 1988) (concluding state |aw fraud
claimwas preenpted); Reilly v. Blue Cross & Blue Shield United
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2. Count V (Bad Faith) Is Not Preenpted By ERI SA

Count V of plaintiffs' Conplaint asserts a claimfor bad
faith. That claimis brought pursuant to 42 Pa. Stat.Ann. § 8371,
whi ch provides for a variety of renedies if "in an action arising
under an insurance policy, . . . the court finds that the insurer
has acted in bad faith toward the insured . . . ." Plaintiffs
argue that the claim is not subject to the preenption clause
because their claimis within the protection of the ERI SA savi ngs
clause, 29 U S.C. 8§ 1144(b)(2)(A). Defendants contend that the
claim falls into an exception to the savings clause and is
t herefore preenpted.

The savi ngs cl ause provides that "[e] xcept as provided in
subparagraph (B) nothing in this subchapter shall be construed to
exenpt or relieve any person from any law of any State which
regul ates insurance . . . ." 29 U S C 8§ 1144(b)(2)(A).

Def endants contend that Count Vis preenpted because under ERI SA' s

of Wsconsin, 846 F.2d 416, 426 (7th Cr. 1988) (sane); Lanobnica
V. The Guardian Life Ins. Co. of America, No. Cv. A 96-6020,
1997 W. 80991, *6 (D.N.J. Feb. 20, 1997) (sane, citing Davidian
and Reilly).

Moreover, the Court notes that plaintiffs request, in
t he ad dammum cl ause of the Conplaint, conpensatory danages for
"pain, suffering, and enotional distress suffered by Ms.
Kuestner [plaintiff-wife] as a result of the | oss of Betaseron
t her apy

Coe However, no such claimis set forth in the body of the
Conplaint. To the extent that plaintiffs assert an enotional
distress claimarising fromthe denial of Betaseron coverage
under the PDP, that claimis preenpted. See Pane v. RCA Corp.,
868 F.2d 631, 635 (1989) ("State law clainms of enotional distress
arising out of the admnistration of an ERI SA enpl oyee benefit
pl an are

preenpted.") (citations omtted).
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deemer clause, 29 U S.C. § 1144(b)(2)(B),® which "deens" certain
ERI SA-governed plans not to be insurers, the Health and Wl fare
fund is deened not to be an insurer. Defendants further contend
that plaintiffs have conceded that the Health and Welfare Fund is
sel f-i nsur ed. Therefore, argue defendants, clains against the
Heal th and Welfare Fund are therefore not subject to the savings
cl ause.

Def endants are correct intheir assertion that the deener
cl ause proscribes state regulation of self-insured ERI SA plans.

See Travitz v. Northeast Dept. ILGN Health and Wl fare Fund, 13

F.3d 704, 710 (3d GCir. 1994) (citing EMC Corp. v. Holliday, 498

U S 52, 61 (1990). However, plaintiffs have not conceded t hat the
Health and Wlfare Fund is such a plan. To the contrary,
plaintiffs allege in the Conplaint that the Health and Wl fare Fund

is apparently self-insured. Conmpl aint, ¢ 10. On that issue

plaintiffs state in their Menorandum of Law that they "have had no
di scovery to determ ne whet her drug benefits were self-insured (as
Plaintiffs all eged and bel i eve) or covered by an i nsurance contract
purchased by the Fund. Thus, Defendants' Modtion for Summary

Judgnent is premature on this issue . . . ." Plaintiffs’

8 Section 1144(b)(2)(B) of ERI SA provides, inter alia:
"[n]either an enpl oyee benefit plan described in section 1003(a)
of this title, which is not exenpt under section 1003(b) of this
title, other than a plan established primarily for the purpose of
provi di ng death benefits), nor any trust established under such a
pl an, shall be deened to be an insurance conpany or other insurer

. or to be engaged in the business of insurance . . . for the
purposes of any law of any State purportlng to regul ate insurance
conpani es [or] insurance contracts .

21



Menor andum of Law, at 18. However, because defendants' argunent
likely requires judgnent on Count V on their behalf as a natter of
law if the Health and Welfare Fund is self-insured, defendants'
Motion to Dismss Count V is denied without prejudice to their
right to raise that issue in a notion for summary judgnent after

conpl eti on of discovery.

E. Plaintiffs Are Not Entitled To A Jury Trial On Their
ERI SA C ai s

Relying primarily upon the Third Circuit's decision in

Cox v. Keystone Carbon Co., 861 F.2d 390 (3d Cir. 1988) ("Cox 1")

and Cox v. Keystone Carbon Co., 894 F.2d 647, 649 (3d Cr. 1990)
("Cox 11"), defendants contend that plaintiffs' demand for a jury
trial on its ERISA clainms should be stricken.?®

This Court recently struck a jury demand with respect to
cl aims ari sing under ERI SA 88 502(a) (1) (B) and 502(a)(3) in Sl apkus
v. QVC, Inc., CGv. A No. 97-0002, 1997 W. 220244 (E.D. Pa. Apr

30, 1997). In that case, this Court held that the Cox cases were
directly on point and that a jury trial is not avail abl e under

88 502(a)(1)(B) or 502(a)(3). 1d. Mpst inportant for the instant
case, the Court noted in Sl apkus that, as enphasized in Cox Il, the
Third Circuit has explicitly held that a jury trial is not
avai | abl e under 8§ 502(a)(1)(B). See Cox II, 894 F.2d at 649-50

(citing Pane v. RCA Corp., 868 F.2d 631, 636 (3d GCr. 1989)); see

° Defendants do not request that plaintiffs' demand for a
jury trial on its state law clainms be stricken.
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Monfiletto v. John Hancock Healthplans, Inc., GCv. A No. 90-5137,

1991 W 231608, at *2 (E.D. Pa. Cct. 31, 1991) ("It is well
established in the Third Grcuit that 8 502(a)(1)(B) provides for
only equitable relief and . . . plaintiffs . . . are not entitled
toajury trial.").

Plaintiffs argue that Sl apkus did not take into account

the Supreme Court's decision in Mertens v. Hewitt Associates, 508
U S 248 (1993), which plaintiffs contend changed the law with
respect tojury trials inER SAcases. Mrtens addressed the types
of relief avail able under § 502(a)(3), not 8 502(a)(1)(B). Because
this Court has concluded that plaintiffs have failed to state a
cl ai munder 8§ 502(a)(3), and because it is abundantly clear that
Mertens had no affect on Cox Il with respect tothe Third Grcuit's
conclusion that ajury trial is not avail abl e under § 502(a)(1)(B),
this Court need not consider whether Mertens has had any affect on

Cox |11.1%0

F. Defendant Morse May Be A Fiduciary Under ERI SA
Def endant Mbrse argues that plaintiffs have not alleged
facts that, if proven, are sufficient to establish that he is a

fiduciary of the Health and Wl fare Fund.** Plaintiffs contend that

Y In light of the Court's conclusion that Cox Il and Pane
are directly on point and controlling, the Court need not address
t hose cases cited by plaintiffs their Menmorandumin Qpposition in
whi ch courts outside of the Third G rcuit conclude that a jury
trial is appropriate for certain ERI SA cl ai ns.

1 Conmingl ed with defendant Morse's argument is the Pension
Fund's argunent that it is a separate entity fromthe Health and
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def endant Morse desi gned the schene behind the all eged fraud, and
that to do so required his having sufficient control over the plan
to qualify as a fiduciary.

The Court concludes that defendant Mrse's Mtion to
Di sm ss nust be deni ed because, viewed in the |ight nost favorable
to plaintiffs, the Conplaint alleges facts sufficient, if proven,
to establish that he was a fiduciary. ERI SA "provides that not
only the persons naned as fiduciaries by a benefit plan, see 29
U S C §1102(a), but al so anyone el se who exerci ses discretionary
control or authority over the plan's nanagenent, adm ni stration, or
assets, see 8 1002(21)(A), is an ERISA '"fiduciary.'" Mertens, 508
US at 251. The Conplaint alleges that defendant Mrse had
sufficient discretion to design the fraudul ent schenme. Conpl ai nt,
1 23. If plaintiffs prove that Mdrse had such discretion, he may
be properly classified as a "fiduciary" for ERI SA purposes.

The Court notes that defendant Mrse argues that ,as a
matter of fact, his official responsibilities and actual power do
not qualify himas a fiduciary. |In support of his argunment he
cites 29 CFR 8§ 2509.75-8, which is a series of questions and
answers relating to fiduciary responsibility under ERI SA. Question
D2 lists a variety of admnistrative functions that may be

performed by a person who does not qualify as a fiduciary, and

Wel fare Fund and that it should be dism ssed as a def endant
because none of the allegations made in the Conplaint inplicate
t he Pension Fund. The Court need not address this argunent
because the parties have stipulated to the dism ssal w thout
prej udi ce of the Pension Fund as a defendant. Stipulation for
D sm ssal Wthout Prejudice (Docunment No. 7, filed May 6, 1997).

24



def endant Morse provides an affidavit stating that his
responsibilities are limted to those listed in question D2

Reply Brief of Defendants in Support of Their Mdtion to Dismss
Plaintiffs' Conplaint, at 7-8 & Exhibit A Plaintiffs argue that
di scovery will be necessary for themto prove that defendant Mrse
designed the fraudulent schene and that summary judgnent is
therefore inappropriate at this time.* Plaintiffs' Menorandum of
Law, at 22. Because discovery is in its nascent stage the Court
has concluded that a Motion for Sunmmary Judgnent is premature at
this tine. See supra, Part I1.C. Thus, the Motionto Dismss w ||
be denied without prejudice to defendant Mdrse's right to raise
this issue in a Mdtion for Summary Judgnent after conpletion of

di scovery.

| V. CONCLUSI ON

For the reasons set forth above the Mtion to Dismss
will be granted in part and denied in part, the Mdtion to Strike
wi |l be granted, and the Motion for Summary Judgnent wi |l be deni ed

as prenmature.

12 Def endant Morse al so contends that plaintiffs have
"conceded" that the Board of Trustees took the final action
concerning both Avonex and Betaseron, and that he therefore could
not have been a fiduciary. Reply Brief of Defendants in Support
of Their Mdtion to Dismss Plaintiffs' Conplaint, at 7-8 (citing
Conpl ai nt, 91 14, 20, 26, & 31). However, defendant Mborse
provides no authority for his proposition that only individuals
with the authority to nmake final decisions can be fiduciaries for
ERI SA purposes. Nor does the Court find plaintiffs' alleged
"concessi on" dispositive under 29 CFR 8§ 2509. 75-8. Thus,
def endant Morse's Mdtion to Dismss will not be granted on the
basis of this alleged "concession."
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An appropriate order follows.
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